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Culture, Tourism, Europe and External Affairs Committee  
 

2nd Meeting, 2020 (Session 5) Thursday 16 January 
 

Article 50 Inquiry – The Northern Ireland Protocol 
 

Note by the Clerk 
 
Background 
The new Withdrawal Agreement, negotiated between the UK Government and the 
European Union in October 2019, contains a revised Protocol on Ireland / Northern 
Ireland.  The revised agreement removes the “backstop” contained in the previous 
agreement negotiated by the May Government.  The Protocol sets out arrangements 
for trade in goods between Northern Ireland, Great Britain and the EU which will be 
subject to the ongoing consent of the Northern Ireland Assembly. The new 
arrangements seek to provide Northern Ireland with relatively frictionless access to the 
Single Market compared to the rest of the United Kingdom whilst maintaining Northern 
Ireland’s place in the UK’s customs territory.  
 
Evidence Session 
 
The Committee will take evidence, on the Northern Ireland Protocol, from— 
 

• Professor David Phinnemore, Queens University Belfast 
 

• Mairi Spowage, Fraser of Allander Institute, Strathclyde University  
 

• Aodhán Connolly, Director, Northern Ireland Retail Consortium 
 
Supporting Information  
 
Supporting information provided by the witnesses is provided in Annexe A. 
 
A SPICe briefing on the Northern Ireland Protocol and other associated issues is 
provided in Annexe B. 
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Written Submission from Dr Katy Hayward, Queens University Belfast 

The Revised Protocol on Ireland/Northern Ireland: Summary of Key 
Points 

Why there is a Protocol on Ireland/N.Ireland in the Withdrawal Agreement 

• The Joint UK-EU Report of 8 December 2017 set down the UK and EU’s
commitments to (i) avoiding a hard border on the island of Ireland, (ii) protecting
north/south cooperation, and (iii) upholding the Good Friday (Belfast) Agreement
in all its parts.

• The Protocol on Ireland/Northern Ireland in the Withdrawal Agreement is intended
to ratchet these principles into legally binding text, ensuring that they will be
protected regardless of the final nature of the UK-EU relationship.

• The first version of the Protocol (14 November 2018) contained the ‘backstop’.
This would have avoided making the Irish border be a customs border by having
all of the UK in a single customs territory with the EU plus with NI de facto part of
the EU’s single market (SM) for goods. In a White Paper (9 January 2019), the UK
government committed to align with those same SM rules, in order to avoid east-
west barriers to trade. The backstop was expected to be replaced, in part or in full,
by the future terms of the UK-EU relationship.

• The version of the withdrawal agreement negotiated by Johnson’s government (17
October 2019) has changed significantly with respect to (i) the closeness of the
future UK-EU relationship envisaged and (ii) the uniqueness of the arrangements
to apply in NI.

The future relationship between the UK and EU 

• The revised Political Declaration on the Future UK-EU Relationship points the
direction of travel being to a Free Trade Agreement, i.e. looser ties, with greater
scope for divergence.

• This is made compatible with the commitments of the Joint Report by having
specific arrangements for NI that are different to the rest of the UK, i.e. the Irish
border remains open through NI alignment to EU rules on customs and goods,
whilst Great Britain is free to diverge from those rules. This has ramifications for
movement of goods within the UK.

The revised Preamble to the Protocol 

• The preamble is different in three main ways to that of the previous version.
• (i) This is assumed to be a permanent arrangement.

o There is no mention of an intention to replace the Protocol in future.
o This is confirmed by the fact that the relevant part of the old Article 1 (i.e. that
the Protocol provisions are only intended to apply temporarily) has been removed.

• (ii) Freedom for the UK to have a distant relationship with the EU is made possible
by ensuring that the ambitions of the Joint Report are met via distinct
arrangements for NI.
o There is no expression of a common UK-EU objective of a close future
relationship.

ANNEXE A
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• (iii) The transition period will end on 31 December 2020 (not extended despite fact 
it will start 10 months later than originally envisaged). This allows the bare 
minimum of time for decision-making and scrutiny of the arrangements,  inc. rules 
of procedure for institutions. 
o The transition period may still be extended by mutual consent for up to 2 years 
(as per Withdrawal Agmt) but reference to this possibility has been removed from 
the Protocol. 
 

The Northern Ireland-specific arrangements  

• Much of the Protocol remains unchanged, e.g. no diminution of rights, safeguards 
and equality of opportunity as set out in B/GFA; conditions for north/south 
cooperation to be maintained; common travel area unaffected; safeguards; 
protection of financial interests. 

• Articles 5-10 are new. They cover customs, movement of goods, VAT, UK internal 
market, technical regulations, and the single electricity market. NI will be able to 
opt out these articles following a vote by NI MLAs. The rest of the Protocol would 
continue to apply.  

• Customs: NI is part of the customs territory of the UK, so it will be incorporated into 
future UK trade agreements. Yet the EU’s Union Customs Code will apply in NI 
and not in GB.  

• VAT: NI applies the EU’s VAT rules, which will not apply in GB.  
• Single Market for Goods: NI to follow the EU’s rules and regulations which affect 

trade in goods, including product regulations, environmental standards, sanitary 
and phytosanitary standards, and State Aid. These will not automatically apply in 
GB.  

• Single Electricity Market: NI to follow EU regulations governing wholesale elec. 
markets. 

• The institutions for governing the Protocol are the UK-EU Joint Committee (high 
level, overseeing the whole Withdrawal Agreement); the Specialised Committee 
on the Protocol on NI/Ireland (officials); and a Joint Consultative Working Group – 
a new type of body. 
 

Potential controls on movement of goods between GB and NI 
• NI to GB declarations: NI will apply the Union Customs Code. Article 271 of this 

means that exit summary declarations are compulsory in absence of customs 
declarations, i.e. all goods moving from NI to GB will have to make these 
declarations.  

• Products of animal origin moving from GB into NI will have to be subject to 
documentary and physical checks, even if there's not a tariff issue. 

• GB to NI declarations: It is likely that all commercial goods GB-NI will need to be 
subject to customs declarations, especially if the future UK-EU relationship is a 
simple FTA. 

• GB to NI tariffs: There could be tariffs on GB-NI goods which are deemed to be at 
risk of entering the single market. There will be a tariff rebate if the goods remain 
in NI.  
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What is still to be determined (by the UK-EU Joint Committee) 

• Which goods will be ‘at risk’ of leaking into the EU, and thus subject to tariffs GB-
NI. 

• The conditions under which fisheries and aquaculture will be exempted from 
duties. 

• Practical arrangements for VAT in NI (although the rate will still be set in the UK).  
• The watching brief of the UK-EU Joint Committee will include:  

o Keeping under review a paragraph re: the UK internal market, which is about 
the UK and EU using best endeavours to facilitate trade within the UK. 
o Keeping under constant review the conditions necessary for north-south co-
operation, including a wide range of areas as identified by the UK-EU mapping 
exercise.  

 
Democratic consent of NI 

• There is a new process proposed for ‘affording or withholding consent’ from NI for 
the application of Protocol Arts 5-10. According to the UK’s Unilateral Declaration 
on consent, the objective is ‘to achieve agreement that is as broad as possible in 
NI’. 

• The intention that agreement will be found via ‘a thorough process of public 
consultation’, inc. cross-community and cross-sectoral, led by the NI Executive 
and supported by the UK Government. B/GFA institutions will be involved in 
consultation.  

• The MLAs will be voting 4 years after the end of the transition period on the motion 
put forward that Arts 5-10 will continue to apply in NI (i.e. earliest Nov 2024; latest 
Dec 2026).  

• If there is no sitting Assembly, the UK Government will convene the MLAs for such 
a vote. Those present and voting will be considered, i.e. not possible to thwart by 
boycott. 

• If there is a cross-community vote in favour, the next vote will be in 8 years. If it is 
a simple majority vote in favour, the vote will be in 4 years, after an independent 
review. 

• If they vote to opt-out, Arts 5-10 will no longer apply after 2 years. The choice is 
framed as a binary one, i.e. to opt-out of EU rules in order to follow UK rules on 
customs, goods etc.  

• Then Joint Committee would make recommendations as to measures necessary 
to avoid a hard border. What these are would depend on nature of UK-EU 
relationship at that point. 
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The New Decade, New Approach agreement and Brexit: An initial 
analysis  
Katy Hayward & David Phinnemore 
 
Introduction 

• The New Decade, New Approach (NDNA) agreement announced by the Irish 
and British Governments on 9 January 2020 and endorsed by the NI political 
parties on 10 January is significant not only because it paves the way for the 
restoration of the Northern Ireland devolved institutions, but also because it 
comes at a momentous time for the future of the region. 

• The Withdrawal Agreement that is currently being given domestic effect in the 
UK through the European Union (Withdrawal Agreement) Bill is enormously 
significant for Northern Ireland. The Protocol on Ireland/Northern Ireland that 
the Withdrawal Agreement contains is an important and potentially dynamic 
document in that it sets key parameters for Northern Ireland’s ongoing 
relationship with the EU. This is no mere tokenism; the relationship will be 
substantive, with Northern Ireland set to follow EU regulations on goods and 
the Union Customs Code.  

• Therefore, what the NDNA document contains in terms of enabling Northern 
Ireland to manage this relationship is extremely significant. In and of itself, it is 
a major step forward in that it sees devolved government be re-established in 
time to represent Northern Ireland’s interests in what is a period of serious 
change for the United Kingdom itself, as well as its international relationships.  

• This brief paper considers the ways in which the NDNA prepares the ground in 
Northern Ireland for managing Brexit.  

 
Setting Northern Ireland priorities and interests 
An Executive priority  

• Brexit is of such importance and significance that it is set as the top priority for 
any incoming Executive when it comes to the Programme for Government.  

• The recognition of the ‘potential for widespread and significant implications 
across all aspects of social and economic life’ in Northern Ireland arising from 
Brexit means that the first priority for the Executive ‘must be to ensure the best 
possible outcome’ from Brexit for Northern Ireland, specifically citizens and the 
economy [paragraph 4.6.8].  

• The priorities for Northern Ireland are said to reflect those set out by the letter 
from the First Minister and deputy First Minister to Prime Minister May in August 
2016. These are:  

o For the Irish land border not to become an impediment to the movement 
of people, goods and services. [The Protocol only addresses this in 
relation to goods] 

o That businesses, both indigenous and FDI companies, ‘retain their 
competitiveness and do not incur additional costs’. [The Protocol means 
that there is a risk that such costs and risks now come in relation to trade 
and business activity with GB as well as the EU, including Ireland] 
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o That nothing affects the cost and supply of energy in Northern Ireland. 
[The Single Electricity Market on the island of Ireland is addressed in the 
Protocol, but it does need monitoring] 

o Ability to draw down EU funding [The Protocol Preamble notes ‘the 
Union's and the United Kingdom's commitments to the North South 
PEACE and INTERREG funding programmes under the current multi-
annual financial framework and to the maintaining of the current funding 
proportions for the future programme’; that is all]. 

o The agri-food sector (including fisheries) and its vulnerability to tariffs 
and non-tariff barriers. [The Protocol sees Northern Ireland follow EU 
regulations in relation to agri-food and retain existing access to the EU 
market; some of the implications of the Protocol, particularly in relation 
to agricultural subsidies and fisheries, are still to be worked out in the 
transition period] 

• Having reminded the Northern Ireland Executive of these priorities (which are 
placed in a very different context by the Withdrawal Agreement from when they 
were first drawn), the NDNA document states that the details of what the 
Executive does in this regard would have to be published within two weeks of 
the restoration of the devolved institutions [see Annex D - Programme for 
Government]. 

 
Brexit sub-committee 

• The Northern Ireland Executive is to have a Sub-Committee on Brexit. This will 
be chaired by the First Minister and deputy First Minister with representatives 
from all parties in the Executive taking part. [paragraph 3.5] (So if a party 
chooses to go into Opposition, as this NDNA document allows for, it loses its 
seat on the Sub-Committee) 

o The Sub-Committee will ‘consider Brexit-related issues’ as ‘a matter of 
urgency’, so we would expect it to be established as a priority by the 
incoming Executive. 

o The Sub-Committee is to initiate ‘an assessment of the impact of Brexit’ 
on the institutions and relationships along the three strands of the 1998 
Agreement, i.e. devolved, north/south and east/west.  

o This is to happen ‘as soon as is practicable’, which gives room for 
excuses not to do this quickly; however, the fact that all Northern Ireland 
parties were behind an amendment (NC55) in the House of Commons 
on the Withdrawal Agreement Bill that specifically requested impact 
assessments on the implementation of the Protocol, we can expect that 
there will be support for movement on this from across the Executive.  

o The work of the Sub-Committee will be scrutinised by the Assembly, 
although how this happens is yet to be determined. This is a good means 
of putting the work and findings of the Sub-Committee on the wider 
public record. 
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Representing Northern Ireland in decisions that directly affect it 
Three interdependent layers of UK international negotiations 

• What happens within the UK’s internal market (specifically in the movement of 
goods from Great Britain into Northern Ireland) is now contingent on 
international negotiations between the UK and both the EU and other partners. 
Therefore, what the UK Government is able to commit to Northern Ireland at 
this stage is of immense significance, especially when it comes to the devolved 
region having a ‘voice’ in the negotiations.  

• There are three layers of international negotiation in which the UK will be 
engaging in the coming years that Northern Ireland will be affected by.  

• The first is the Implementation of the Protocol, which is a legally-binding 
agreement that gives Northern Ireland a very unique position within the UK and 
vis-à-vis the EU. Indeed, it gives it a unique international position too, and the 
region’s unique status as provided for in the Protocol will have to be accepted 
within the World Trade Organisation, possibly citing Article 21 of GATT, i.e. 
exemption from usual rules on the grounds of an exceptional security situation.  

o There are a lot of ‘known unknowns’ in the Protocol, some of which can 
only be determined as the future UK-EU trade relationship is agreed – 
such as which goods will be subject to tariffs (in the worst case scenario), 
and regulatory and other checks and controls across the Irish Sea 
border.  

o We can expect the EU to be strict on the enforcement of such controls 
because now the edge of its Single Market for goods and its customs 
territory becomes an internal boundary of a non-member state. Although 
it is a sea border (and thus easier to police than an open land border), it 
is nonetheless one that will be traversed if smugglers think it is a weak 
spot for entry into either the EU or GB markets.  

• The second element of negotiation is the future UK-EU relationship. This will 
determine what controls will be placed on movement across the Irish Sea (see 
above). from/to both Northern Ireland and the Republic of Ireland. In turn, this 
will affect movement across the Irish land border.  

• The third layer of negotiation is that of the UK’s trade deals with other countries, 
such as the USA. What the UK agrees in those negotiations will affect the 
controls that the EU will require on the movement of goods across the Irish Sea 
into its Single Market and customs territory and, thus, the experience of Brexit 
for Northern Ireland businesses and consumers.  

 
Input from Northern Ireland in the implementation of the Protocol  

• A substantial commitment in the NDNA document comes in the form of the UK 
Government’s commitment to ‘ensure that representatives from the Northern 
Ireland Executive are invited to be part of the UK delegation’ in meetings of two 
crucial bodies. 

o They can attend the UK-EU Joint Committee (which is a ministerial level 
decision-making body charged with the implementation of the 
Withdrawal Agreement as a whole). 
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o Representatives, presumably officials from the NI Civil Service given the 
nature of the body, can also attend the Specialised Committee on 
Ireland/Northern Ireland (which is a body composed of officials 
overseeing the operation of the Protocol) [Annex A:9].  

o These invitations will happen – somewhat oddly – only in instances 
where the Committee concerned is discussing Northern Ireland specific 
matters and which are ‘also attended by the Irish Government as part of 
the European Union’s delegation’.  

o This is a bare minimum in terms of direct representation from Northern 
Ireland on bodies that will be so significant in overseeing and monitoring 
the implementation of the Protocol. 

o The NDNA makes no mention of how Northern Ireland’s voice will 
feature in the work of the third UK-EU body established to support the 
implementation of the Protocol, namely the Joint Consultative Working 
Group.  
 

• The Government states it is ‘absolutely committed to ensuring that Northern 
Ireland remains an integral part of the UK internal market, in line with the clear 
guarantee in the Protocol that Northern Ireland remains in the customs territory 
of the United Kingdom’ [Annex A:10].  

o Whilst the Protocol is indeed clear that Northern Ireland is part of the 
UK’s customs territory, in practice (given that the EU Customs Code will 
be implemented in the region), there will be new frictions and 
complexities introduced to the UK internal market that were not there 
before.  
 

• Also requested by the business community and all parties in Northern Ireland 
was the fleshing out of the Protocol’s guarantee of unfettered access from the 
region into Great Britain after Brexit.  

o The NDNA commits the Government to legislate for this and to ensure 
that it is in force by 1 January 2021, i.e. the end of the transition period. 
The meaning of ‘unfettered’ is still to be determined. Whether the 
commitment is substantive enough to meet the concerns of business 
remains to be seen.  
 

• The Government also commits to ‘engage in detail’ with the Executive on 
‘measures to protect and strengthen the UK internal market’ [Annex A:10].  

o What this looks like in practice – especially bearing in mind that the 
language of strengthening the UK internal market will sit uncomfortably 
with some – and how the engagement will be carried out are yet to be 
determined.  
 

• The Government commits too to negotiating with the EU ‘additional flexibilities 
and sensible practical measures across all aspects of the Protocol’.  
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o This picks up on the language that we have long seen in the negotiations 
over the place of Northern Ireland in Brexit (i.e. the quest for what the 
EU referred to as ‘flexible and imaginative solutions’).  

o However, there is a risk that this will be seen as the UK pushing for 
stretch from the EU when it comes to the UK implementing in respect of 
Northern Ireland its obligations under the Protocol. This is particularly 
because this paragraph notes that these measures are to ‘maximise the 
free flow of trade’.  

o This is disappointing in two respects. The first is that the EU will be alert 
to the UK wanting the EU to turn a blind eye to trade risks when it comes 
to Northern Ireland. The reality is that it is not in the EU’s interest to 
reduce frictions on the Irish Sea border – that is an internal UK concern 
– if it increases risks to the integrity of its own internal market and 
customs territory. There are also clear expectations in the EU that the 
UK will meet its obligations in full. 

o The second point is that this quest for flexibilities from the EU is framed 
only in relation to trade. There is a huge amount of the Protocol that 
reflects the unique position of Northern Ireland (rights protections, 
north/south cooperation, single electricity market, common travel area) 
that the UK Government could be pushing for flexibility from the EU on 
that would be in the interests of Northern Ireland, and yet these are not 
even nodded towards in this NDNA.  
 

• Finally on this, the Government promises to ‘engage specifically with the 
Executive on the unique circumstances of Northern Ireland and the Protocol’ 
[Annex A:12] but there is no detail on this.  

 
Input from Northern Ireland in the future UK-EU negotiations and other FTAs 

• The UK Government states that it would ‘welcome close engagement with a 
restored Executive on Northern Ireland’s priorities in the next phase [of Brexit]’ 
[Annex A:8].  

o Whilst recognising that Northern Ireland will be affected by the UK 
negotiations with the EU and other partners (which are of course beyond 
the competence of devolved administration), this is an extremely weak 
commitment and provides no indication of the institutional form 
engagement will take.  

o Effective consultation is necessary given the importance of the future 
UK-EU relationship and the UK’s relations with other partners for the 
future of the Protocol and its implications for Northern Ireland and 
especially its position in the UK internal market. 

 
• The UK Government also commits to ensuring a New Deal for Northern Ireland 

‘maximising trade opportunities and investment’.  
o This New Deal has been referred to in the cover letter from the Prime 

Minster to President Juncker on 2 October 2019 in which he proposed a 
new protocol on Northern Ireland. It was also mentioned again in the 
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Prime Minister’s statement to the Commons the following day. That 
promise was made in part as a reassurance to unionists in Northern 
Ireland.  

o The stated purpose (in those documents) of such a ‘New Deal’ is to 
support Northern Ireland’s transition through Brexit, by boosting 
economic growth and competitiveness, and ‘set[ting] in train new 
infrastructure, particularly with a cross-border focus’. It is perhaps a pity 
that the detail of this is not included in the NDNA, particularly as it would 
match the Irish government’s commitments to such infrastructure in 
Annex B.  

 
• Of interest to Scotland and Wales in particular is the fact that the UK 

government here commits to consulting ‘other devolved administrations’ plus 
the NI Executive on ‘our wider trade policy’. [Annex A:11] 
 

• The Government also commits to ‘examining funding options to support 
preparedness for entering new trading arrangements with the EU and support 
for business. This is a fairly loose-sounding commitment compared to others. 
Businesses overall want a hand up not a hand out.  

 
Addressing the consequences of Brexit 
Cross-border dimensions 

• Cross-border dimensions of Brexit are only really considered in light of the Irish 
Government’s commitments to the NDNA (Annex B). And, for the most part, 
this is primarily a statement of what it is already in the process of doing. 
 

• The Irish Government mentions a range of Brexit-related mitigations and 
measures that it has initiated but, understandably, these are all for 
businesses/consumers in the jurisdiction of the Irish State, except when it 
comes to the ‘Brexit vouchers’ of InterTrade Ireland, a north/south 
implementation body. This a restatement of existing practice rather than a 
promise of new measures.  
 

• In line with its National Development Plan, the Irish government promises to 
‘update and enhance’ its commitment to jointly funding cross-border 
investment. This refers to joint funding with the UK government (Northern 
Ireland) but there is no wider reference to that in the document.  
 

• There is a plan to develop north/south parliamentary relations by establishing 
a working group of representatives of the North/South Interparliamentary 
Association – something which has not been able to meet since the collapse of 
Stormont.  
 

Other initiatives with potential 
• On east/west measures, Annex B mentions the ongoing work of the British Irish 

Council Secretariat and considering options for its role in light of Brexit, which 
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is the only reference to the relevance of Strand 3 institutions in the NDNA, 
although it was mentioned in manifestos by a range of NI political parties.  

 
• One of the original features of the NDNA is the value it places on civic 

engagement. A Citizens Assembly per year [3.9], plus 1-2 issues per year to be 
considered via ‘civic engagement’ opens the potential for wider engagement on 
Brexit-related matters. 

 
• The NDNA goes even further on this point to state that ‘co-design and co-

production’ must underpin the development of the Programme for Government. 
 
• The measures outlined under ‘Strengthening the Economy’ [Annex A] include 

some initiatives that work to build closer communication between UK 
government departments/agencies and Northern Ireland ones, with a view to 
better international representation for the region. This could have potential (e.g. 
trade ambassadors) for helping find opportunities for NI into the future.  

 
What is missing 
• Overall, the NDNA document provides the very basic building blocks for 

Northern Ireland’s devolved institutions to manage Brexit. However, it does not 
go very far in positioning Northern Ireland for the serious challenges (and 
potential opportunities) that lie ahead.  

 
• There is no consideration of the potential that the ‘special circumstances of 

Northern Ireland and the Protocol’ provide for the development of Northern 
Ireland’s relationship with the EU, e.g. in relation to research funding, frontier 
workers, vis-à-vis the EU. In this regard, a broader understanding of the 
opportunities that Northern Ireland could exploit through its unique position 
would be useful for the Executive.  

 
• Nor is there mention of the all-island economy or capacity to build that economy, 

despite the fact that this could be a prime area for growth for Northern Ireland’s 
economy in the medium term.  
 

• As mentioned above, the Protocol is really only considered in terms of trade, 
not in terms of its relevance to individual rights or north/south cooperation.  
 

• There is no detail on north/south bodies, even though they will be able to make 
recommendations into the Specialised Committee, and thus have potential to 
shape top-down policy when it comes to the impact that Brexit has on Northern 
Ireland, and what it might mean for longer term development. They can also 
serve as valuable means of information exchange between representatives of 
an EU member state and those from a non-member state which has significant 
obligations towards the EU in respect of part of its territory. 
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• There is no mention at all of the democratic consent mechanism that was such 
a critical addition to the Protocol in mid-October and on which the UK issued a 
unilateral declaration at the time. This is perhaps not surprising, but it is worth 
reminding ourselves that (according to the current timetable) MLAs are 
expected be voting on whether to continue to apply Articles 5-10 of the Protocol 
(i.e. to retain alignment with the EU on market/customs rules) before the end of 
2024 and the Executive will be responsible for a consultation exercise before 
then.  

 
Conclusion 
• The fact that the business community managed to get NI political parties to find 

consensus when it came to concerns about the Withdrawal Agreement Bill is 
actually very significant as a number of these concerns are reflected in this 
document. This shows the impact that such cooperation has. It also shows the 
value of stakeholder input and engagement. How this might be sustained in the 
context of restored devolved government should be explored. 
 

• Now that the devolved institutions are up and running, they have two weeks to 
publish the Programme for Government. This does not leave much time to 
explore all the potential for strengthening Northern Ireland representation and 
capacity when it comes to managing the implications of the Protocol and the 
future UK-EU relationship.  

 
• The principles of consultation, civic engagement and consensus-building that 

are contained in the document hold some potential. Seeing these in light of the 
truly multilevel nature of the governance of Northern Ireland would be a crucial 
way of making sure that Northern Ireland is ready for the Brexit-related 
challenges and, potential opportunities, of the new decade.  
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http://qpol.qub.ac.uk/democratic-consent-and-the-protocol-on-ireland-northern-
ireland/ 

Democratic Consent and the Protocol 
on Ireland/Northern Ireland 

Professor David Phinnemore takes a closer look at the democratic consent 
mechanism that the UK government secured as part of the revised terms 
of withdrawal agreed in October 2019. 

With Boris Johnson’s election victory, the United Kingdom is for the first time since 
the 2016 referendum firmly on course to leave the European Union (EU) on the basis 
of agreed terms. The Withdrawal Agreement concluded in October 2019 is now 
expected to enter into force at the end of January 2020 and 47 years of UK 
membership of the EU will come to an end. 

For Northern Ireland, the Withdrawal Agreement will see differentiated 
arrangements enter into force at the end of the transition period which will follow 
withdrawal. This could be as soon as 1 January 2021. These arrangements, contained 
in the Protocol on Ireland/Northern Ireland, will see Northern Ireland in effect 
remaining in the EU’s single market for goods – including agricultural goods – and its 
customs territory. 

Key areas of EU legislation will continue to apply in Northern Ireland and so there 
will be no additional checks or controls on the movement of goods across the land 
border with Ireland. There will, however, be increased checks and controls – and 
potentially tariffs – on the movement of goods between the rest of the United 
Kingdom and Northern Ireland. There will also be continued regulatory alignment to 
ensure the operation of the single electricity market on the island of Ireland and the 
EU’s VAT, excise and state aid rules will continue to apply in Northern Ireland. 

Such a differentiated relationship with the EU for a significant part of a non-member 
state is unprecedented. It is also controversial. Businesses in Northern Ireland and 
elsewhere in the United Kingdom have expressed concern over the additional costs 
that increased checks and controls on intra-UK trade will entail. And many unionists 
oppose the Protocol fearful that it further undermines Northern Ireland’s position in 
the United Kingdom. 

As a result of unionist scepticism towards differentiated treatment of Northern 
Ireland, the Johnson government sought and secured a ‘democratic consent’ 
mechanism as part of the revised terms of withdrawal agreed in October 2019. The 
mechanism allows members of the Northern Ireland Assembly (MLAs) to decide 
before the end of the fourth year of the Protocol’s operation – and regularly 
thereafter – whether key provisions of the Protocol should continue to apply. The 
choice of every four years was to ensure that unless MLAs decided otherwise, each 
Assembly would hold a vote. 

The democratic consent provisions were inserted into the Protocol following 
demands from unionists that the absence of a consent mechanism would breach the 
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spirit, if not necessarily the letter, of the 1998 Belfast ‘Good Friday’ 
Agreement. Others were less convinced. 

However, with Johnson adamant that the ‘undemocratic backstop’ arrangements 
agreed by his predecessor, Theresa May, had to go, not least to secure the support 
of the Democratic Unionist Party (DUP) for a new deal, some form of consent 
mechanism was deemed essential. 

Johnson’s proposed approach was for any regulatory alignment of Northern Ireland 
with the EU to be subject to the consent of the Northern Ireland Assembly and the 
Northern Ireland Executive on an ongoing basis. There should therefore be a vote 
before the end of the transition period and every four years thereafter. In the 
absence of consent, the differentiated arrangements for Northern Ireland would 
lapse after one year. 

What was ultimately agreed (see Figure 1) certainly drew on the Johnson proposal, 
but differed in several important respects, most evidently in not including an initial 
consent vote prior to the full entry into force of the Protocol. Instead, the 
differentiated arrangements for Northern Ireland will apply automatically from the 
end of the transition. 

 
Figure 1 

Only towards the end of their fourth year of the Protocol’s operation will MLAs vote 
on whether its provisions on customs and the movement of goods, VAT and excise, 
the single electricity market and state aid (Articles 5-10 Protocol) should continue 
to apply in Northern Ireland. The vote will be on the articles collectively, not 
individually. 

Assuming there is no extension to the transition period – prior to the end of June 
2020 a decision can be taken to extend for one or two years – the first vote will take 
place in November or December 2024. 

If MLAs vote against the provisions’ continued application, then those provisions will 
lapse after two years, not one year as the UK had proposed. As far as the 
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UK Attorney-General is concerned, there is no question that they would be 
disapplied at the end of the two year period; the EU would have no legal basis to 
assert that without the consent of MLAs they should continue to apply. 

In the meantime, the United Kingdom and the EU will take ‘necessary measures’. 
This could entail replacement arrangements ‘taking into account the obligations of 
the parties to the 1998 Agreement’ or Northern Ireland reverting to the terms of the 
UK-EU relationship which would be the default. It could also involve re-application 
of selected provisions, e.g. on maintaining the single electricity market. 

Depending on the nature and scope of the UK-EU relationship, disapplying Articles 
5-10 could – and currently given UK government policy indeed would – result in the 
re-imposition of checks and controls on the movement of goods across the land 
border on the island of Ireland. There would be a hardening of that border, exactly 
what the Protocol was designed to avoid. 

If MLAs vote to maintain the application of the Protocol, then depending on how 
they vote they would have a further vote either four or eight years later (see Figure 
2). If the vote in favour of continuing to apply the Protocol is a simple majority of 
MLAs, then the next vote will be four years later (so 2028 assuming no extension to 
the transition period). If, however, there is ‘cross-community support’ within that 
majority, the next vote will be eight years later (e.g. 2032). 

  

 
Figure 2 

Achieving ‘cross-community support’ requires either: (a) a majority of MLAs present 
and voting ‘including a majority of the unionist and nationalist designations present 
and voting’; or (b) a 60% majority of MLAs present and voting ‘including at least 40% 
of each of the nationalist and unionist designations present and voting’. There are 
no requirements relating to those MLAs who designate as ‘other’. 

All this is set out in Article 18 of the Protocol. However, it needs to be read in 
conjunction with a unilateral UK government Declaration concerning the operation 
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of the Protocol’s democratic consent provision. It contains two important additional 
stages, both of which, along with other commitments, will be set out in UK 
legislation in due course. 

The first additional stage is public consultation in advance of each democratic 
consent vote. Here the UK government wishes to achieve the broadest possible 
agreement on whether Articles 5-10 should continue to apply or not. To this end it 
is envisaged that the Northern Ireland Executive will conduct a ‘thorough’ process 
of public consultation which ‘should include cross-community consultation… with 
the aim of achieving broad consensus across all communities to the extent possible’. 

Hence, the UK government will support as appropriate the Northern Ireland 
Executive in consulting with ‘businesses, civil society groups, representative 
organisations (including of the agricultural community) and trade unions’. It is also 
stipulated that the North South Ministerial Council and British-Irish 
Intergovernmental Conference should be involved in any consultation process. 

The second additional stage applies if MLAs have voted for the continued application 
of Articles 5-10 but only by a simple majority and not with cross-community support. 
In such a case, the UK government will commission an independent review into the 
functioning of the Protocol and specifically ‘the implications of any decision to 
continue or terminate alignment on social, economic and political life in Northern 
Ireland’.  The review is to involve ‘close consultation’ with political parties in 
Northern Ireland, businesses, civil society groups, representative organisations 
(including of the agricultural sector) and trade unions. It will conclude within two 
years of the MLA’s democratic consent vote and make recommendations ‘including 
with regard to any new arrangements it believes could command cross-community 
support’. Who will undertake the review is not specified. 

Despite these additional stages it will ultimately be for MLAs to determine whether 
Articles 5-10 continue to apply. If the Northern Ireland Assembly is functioning, then 
it will be the responsibility of the Northern Ireland Executive to provide the 
necessary motion on which MLAs will vote. If the Executive fails to propose a motion, 
the UK government plans to allow the motion to be tabled by an MLA. This should 
ensure that a democratic consent vote is not blocked by a lack of Executive or lack 
of Executive agreement on a motion. 

If no motion is forthcoming from an MLA, the default position is that Articles 5-10 
continue to apply; the UK government is only obliged to ‘provide the opportunity for 
democratic consent in Northern Ireland’ (Article 18(1) Protocol, emphasis added). A 
democratic consent vote is not obligatory. 

The UK government is also envisaging contingency arrangements for if the Assembly 
is not functioning. In such a case the UK government will arrange a vote of MLAs. It 
will also provide support for MLAs to consult with businesses, civil society groups, 
trade unions and other representative groups. 

The provisions on democratic consent are unprecedented as far as any agreement 
concluded by the EU is concerned. They also represent a significant concession on 
the part of the EU whose negotiators were wary about including a democratic 
consent mechanism in the Withdrawal Agreement. What made inclusion easier to 
accept was the shift in the nature of the Protocol. 
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Originally designed as providing ‘backstop’ arrangements in case the future UK-EU 
relationship fails, among other things, to avoid a hard border on the island of Ireland, 
the Protocol now contains provisions for potentially permanent arrangements for 
Northern Ireland. 

Although agreement on the democratic consent mechanism allowed Johnson to claim 
that the backstop had been abolished – although he conspicuously failed to describe 
it as anti-democratic – the mechanism is not without its critics, notably in Northern 
Ireland. 

Indeed, despite Johnson’s assertion that consent was now ‘a fundamental element 
of this new deal’, the nature of the consent mechanism was not to the DUP’s liking. 
Nigel Dodds, the then DUP leader in the House of Commons, bemoaned the lack of 
‘up front’ consent before the Protocol enters into force and maintained that the 
revised Protocol ‘drives a coach and horses through the Belfast agreement by 
altering the cross-community consent mechanism’. 

Launching her party’s manifesto for the 2019 general election, Arlene Foster echoed 
Dodds’ position, arguing that the consent mechanism ‘goes against the Belfast 
Agreement’ because continuation of the Protocol does not require the consent of a 
majority of unionist and nationalist MLAs. 

It is not the case, however, that the democratic consent mechanism alters the cross-
community consent mechanism in the 1998 Agreement; it simply does not apply it 
to the Protocol. Instead, a dedicated mechanism has been agreed that ensures that 
neither unionists nor nationalists have a veto over the continued application of 
Articles 5-10. 

This raises the question as to the likelihood of consent being granted or withheld in 
2024 or at one or more later dates. Future decisions will for many – if not most – 
MLAs be based on experiences of whether the Protocol’s arrangements for Northern 
Ireland work or not. 

If the ‘lived experience’ is unsatisfactory, consent may be withheld. However, given 
the prospect that voting against the continued application of Article 5-10 would 
certainly result in a harder land border, MLAs opposed to the Protocol are likely to 
struggle to convince a majority of their fellow MLAs to oppose consent. At present, 
there appears to be little expectation in Brussels that consent will be withheld. 

This does not mean that Articles 5-10 or indeed the Protocol as a whole necessarily 
establish a permanent set of differentiated arrangements for Northern Ireland in the 
UK-EU relationship. They can all, as with the original ‘backstop’ version of the 
Protocol, be disapplied through the future UK-EU relationship (Article 13(8) 
Protocol), provided that relationship delivers on the commitment ‘to address the 
unique circumstances on the island of Ireland, to maintain the necessary conditions 
for continued North-South cooperation, to avoid a hard border and to protect the 
1998 Agreement in all its dimensions’ (Article 1(3) Protocol). 

Whether the UK and the EU, primarily because of UK preferences for the future 
relationship will reach such a point remains to be seen. At present, it seems unlikely. 
The democratic consent mechanism is therefore set to play an important role in 
legitimizing – or not – the differentiated arrangements for Northern Ireland provided 
for in the Protocol. MLAs will have an important decision before them in either late 
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2024, 2025 or 2026. Whether that will be the only occasion when they will have to 
take the decision remains to be seen. 

6th January 2020  

David Phinnemore is Professor of European Politics and Jean Monnet Chair in 
European Political Science in the School of History, Anthropology, Philosophy and 
Politics at Queen's University Belfast. He is also Dean of Education for the Faculty of 
Arts, Humanities and Social Sciences. Professor Phinnemore's research interests 
cover EU treaty reform, EU enlargement, EU external relations and alternatives to 
EU membership, particularly association. 
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Brexit, transition and Northern Ireland 

The Conservative majority means that the withdrawal agreement should now 
have a relatively smooth passage through Parliament. The European 
Parliament will then give its consent and the parliamentary hurdles to the 
UK’s withdrawal from the EU will have been completed. 
Withdrawal is set for 2300 UK time on Friday 31 January 2020. The UK then 
enters its Brexit ‘transition’ period. 
Much of the discussion about transition has focused on whether, given 
Johnson’s categorical refusal to countenance an extension to the transition 
period, the eleven months until 31 December 2020 will provide enough 
time for the UK and the EU to negotiate, conclude and ratify an agreement 
on their future relationship, particularly regarding trade. 
Less attention has been paid to economically important and politically 
sensitive decisions required by the protocol on Ireland/Northern Ireland. 
These need to be taken by the UK-EU Joint Committee before the protocol is 
set formally and fully to enter into force on 1 January 2021. 
There are four sets of decisions. 
A first concerns customs and the free movement of goods, particularly 
regarding the conditions under which goods from the rest of the UK can enter 
Northern Ireland after transition. 
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This involves determining which goods entering Northern Ireland from non-
EU countries and Great Britain are ‘at risk’ of being moved on into the EU 
market. Such goods will be subject to applicable EU tariffs, quotas and other 
controls. 
The extent of these will be heavily determined by the nature and scope of 
the UK-EU trade relationship to be negotiated during transition and the extent 
to which the UK commits to a regulatory ‘level-playing field’ with the EU. 
In determining the ‘at risk’ goods, the UK and the EU must also agree levels 
of admissible ‘commercial processing’ in Northern Ireland. This is no easy 
task. 
The UK and the EU must consider the final destination and use of each good, 
its nature and value, the nature of the movement, and the potential for 
smuggling. 
There is also the question of what exemptions there will be for personal 
baggage and items of ‘negligible value’, and how any EU customs duties 
levied on goods moving into Northern Ireland from the rest of the UK can be 
reimbursed. The latter is a matter for the UK government to determine. 
More generally, the Joint Committee in reaching its decisions shall have ‘due 
regard’ to the (undefined) ‘specific circumstances in Northern Ireland’. 
Whether this means the EU will be open to some flexibility in implementing 
the Union Customs Code and some derogations is far from certain. 
Precedent-setting is a concern, as is the capacity of UK authorities to control 
what goods are entering the UK given past cases of customs fraud. 
Moreover, from an EU perspective, flexibility has already been shown in 
agreeing Northern Ireland retaining existing goods access to the EU market. 
A second set of decisions concerns fish. The issue is the conditions under 
which fish and ‘other aquaculture products’ can enter the EU’s customs 
territory, which for the purposes of the Protocol includes Northern Ireland. 
At question here is not fish and other aquaculture products from the rest of 
the UK or third countries but those ‘brought into’ the EU customs territory by 
‘vessels flying the flag of the United Kingdom and having their port of 
registration in Northern Ireland’. 
In other words, the Joint Committee must decide, in the absence of a 
comprehensive UK-EU agreement on fish, which fish and other aquaculture 
products landed in Northern Ireland by vessels registered in Northern Ireland 
are to be exempt from EU customs duties after transition. 
Third, the Joint Committee must agree the level of permissible agricultural 
subsidies the UK can make available to producers in Northern Ireland. 
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The decision is to be informed by the design of the UK’s agricultural support 
system as well as annual average expenditure on such support in Northern 
Ireland during 2014-2020. 
Such levels of subsidies need to be agreed if products from Northern Ireland 
are to be able traded freely into the EU market. In the absence of a decision, 
EU state aid rules will be applied to agricultural support measures in Northern 
Ireland. 
A fourth set of decisions relates to the implementation of the protocol in the 
UK and the ‘practical working arrangements’ for EU officials in that process. 
Formally, responsibility for implementation rests with the UK government. 
However, EU representatives have the right to ‘be present during any of the 
activities’ UK authorities undertake to apply the provisions of EU law required 
by the protocol and the protocol’s customs and other provisions regarding 
the free movement of goods. 
Also, the UK authorities are required to provide the EU representatives ‘upon 
request’ all relevant information relating to its activities; they must also carry 
out ‘control measures’ when requested by the EU representatives. 
The UK-EU Joint Committee taking the above decisions will comprise EU 
and UK representatives with either a member of the European Commission 
and a UK minister attending or ‘high-level officials designated to act as their 
alternates’. 
Meetings will be held at least annually as well as at the request of either 
party. Decisions will be taken by mutual consent meaning both the UK and 
the EU can veto. 
The composition of the UK delegation to meetings is to be decided by the 
UK government. 
The option exists, albeit not referenced in the protocol, for ministers from the 
Northern Ireland Executive, when functioning, to accompany the UK 
minister. Senior officials from the Northern Ireland Civil Service could 
accompany their UK counterparts. 
Making recommendations to the Joint Committee will be a UK-EU 
‘Specialised Committee’. 
It will be examining issues raised by the UK-EU ‘Joint Consultative Working 
Group’. Its purpose is to ‘serve as a forum for the exchange of information 
and mutual consultation’. 
In addition, the Specialised Committee can receive proposals from the North-
South Implementation bodies set up under the 1998 Agreement as well as 
the North-South Ministerial Council (although it can only meet if a Northern 
Ireland Executive is in place). 
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There is clearly important work to be carried out during 2020 to ensure the 
effective implementation of the protocol. In addition to the four sets of 
decisions above, the transition period also requires the UK government on 
its own to act to fulfil obligations. 
This is particularly so regarding post-transition implementation of the 
protocol’s arrangements for VAT and excise where EU rules are to apply ‘to 
and in the United Kingdom in respect of Northern Ireland’. 
There are similar obligations regarding EU state aid rules. 
Preparatory work will also need to be done so that commitments regarding 
technical regulations, assessments, registrations, certificates, approvals and 
authorisations can met from when the protocol comes fully into force. 
Serious doubts exist as to whether there is enough time to do this. 
The transition period will be dominated by the negotiations on the future UK-
EU relationship. And these will have implications for the implementation and 
effects of the protocol on Ireland/Northern Ireland. 
However, irrespective of what progress is made in the negotiations, the UK 
government and the EU have before them some challenging decisions that 
need to be taken during 2020 before the protocol can come into force. 

 
17 December 2019 

 

David Phinnemore 
Professor of European politics 
Queen’s University Belfast. 
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iiThe Direct Long-term Trade Impacts of EU Exit Scenarios on Northern Ireland, August 2019

Executive summary
The Direct Long-term Trade Impacts of EU Exit Scenarios on Northern 
Ireland 

 ■ This report focusses on the long-term economic impact of Brexit, as well as the potential 
implications of the UK Government’s Withdrawal Agreement, and specifically the so called 
“Backstop” on Northern Ireland’s economy. The analysis is undertaken using a multi-
sectoral dynamic macroeconomic model of Northern Ireland (NI). The model captures the 
domestic economy and key trade relationships between NI, the rest of the UK and the rest 
of the World (including the EU), and allows the analysis of a range of scenarios relative to a 
counterfactual position. 

 ■ We find that, based upon the assumptions and methodologies set out in this report, 
all Brexit options will negatively impact the NI economy with simulated reductions in 
Gross Domestic Product (GDP) ranging from 3.3% (hard Brexit) to 1.1% (soft Brexit). The 
scenarios examined that involve NI trade taking place within the context of the “Backstop” 
demonstrate simulated reductions in GDP ranging from 2.7% to 1.3%.

 ■ These impacts are significantly smaller than those presented by the UK Government as part 
of its long term analysis published in November 2018. This research indicated that under a 
“no deal” scenario, the Northern Ireland economy could see a potential long term reduction 
in GVA of approximately 9%. Differences are partly driven by the fact that this report 
analyses the economic impact of Brexit in Northern Ireland using a single region model that 
considers the regional economy in isolation and only focuses on the impact of changes in 
trade.  

 ■ Results demonstrate the impact on the Northern Ireland economy of direct trade impacts 
only, and do not capture the economic consequences of Brexit on the UK economy as a 
whole. Therefore the potential knock-on effects of reduced economic activity in GB for the 
Northern Ireland economy are not captured. To provide a flavour of such effects we test the 
sensitivity of our results under the hard Brexit scenario to a potential 5% and 10% reduction 
in sales to GB1. This results in an overall reduction in GDP for a hard Brexit scenario of 4.0% 
and 4.6% respectively.

 ■ Perhaps the more interesting finding – and what this analysis is designed to shed light upon 
– is the differences in the potential sectoral impacts of the various scenarios.  

 ■ The most affected industries across all the scenarios are the food and drink and agricultural 
sectors. There are also significant impacts for the manufacturing, financial services and 
wholesale and retail sectors. The impact on food and drink is significantly larger under 
the hard Brexit scenario due to the presence of both tariffs and non-tariff barriers. In the 
backstop scenarios, wholesale and retail is affected due to the presence of frictions in 
trade between GB and NI. The scenario where the backstop endures in part to NI and GB 
separately signs free trade agreement represents the most negative scenario after a hard 
Brexit.

1 Whilst this is not equivalent to a full inter-regional analysis, it does provide a useful illustration of the impact of a wider ‘domestic’ 
shock on the NI economy.
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Introduction
Section 1

2 Much of this work draws on the Scottish Government’s Computable General Equilibrium model which is based upon an original 
specification developed by the Fraser of Allander Institute.

The Fraser of Allander Institute (FAI) was commissioned by the Department for the Economy (DfE) of 
the NI Civil Service to model the possible long-term economic impacts of a range of Brexit scenarios 
for Northern Ireland (NI).  

Since the 2016 EU Referendum, there has been an explosion of studies looking at the impact of 
Brexit (see for instance Ciuriak et al., 2017, Ebell and Warren, 2016, Hantzsche et al. 2018, HM 
Treasury 2016, HMG 2018, Roy et al., 2016).1 In the main, these studies have tended to focus upon 
the possible impacts of Brexit for the UK economy as a whole. The regional studies that do exist have 
typically apportioned national results to sub-regions of the UK based upon employment and sector 
shares. The main exception to this has been the work of the Scottish Government and the FAI (see 
for instance The Scottish Government, 2019 and Roy et al., 2016)2.

This study focusses on the impact of Brexit and potential future trade relationship with the EU on NI 
in isolation. It assesses the impacts on NI of dislocations to its trade with the EU and/or GB in the 
event of different Brexit scenarios. 

This has two key implications. Firstly, potential spillover from the rest of the UK (and from the rest of 
the World) to NI are not taken into account.  If Brexit leads to a slowdown in the rest of the UK, this 
will have its own knock-on effects on the NI economy. To provide a flavour of such effects we test 
the sensitivity of our results to a potential 5% and 10% reduction in sales to GB (see section 5.1.2). 

Secondly, since the primary focus of this study is the impact of Brexit on trade, we do not look at other 
sources of economic impact such as changes in migration regulations, exchange rates, impacts on 
labour productivity, foreign direct investment, business confidence or uncertainty.  

Crucially, the economic impact of the various scenarios is estimated by comparing the economy 
before and after the economic shock with everything else (including all policy decisions) being held 
constant. That is, we do not, for example, model the potential impact of future trade deals that the 
UK may sign with other ‘3rd countries’ or assess the potential loss of existing partnerships with 
countries which have currently signed trade deals with the EU. 

The analysis therefore, should not be considered a forecast and simply represents a simulation 
based on a very specific set of assumptions relating to various Brexit scenarios. 

The reminder of the report is organised as follows. Section 2 provides a simple description of the 
macroeconomic model used for this analysis. Section 3 summarises the key channels through which 
Brexit may have an impact on the Northern Ireland economy. Section 4 sets out a range of scenarios 
concerning the trading relationships that could hold when the exit from the EU is completed. Sections 
5 presents the key results. Section 6 concludes.
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Modelling framework
Section 2

3 See www.parliament.scot/General%20Documents/Fraser_of_Allander_-_Brexit.pdf
4 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_November_EU_
Exit_-_Long-term_economic_analysis__1_.pdf

To undertake this analysis, we make use of a Computable General Equilibrium (CGE) framework called 
NI-CGE. This is a type of simulation model widely used by governments and organisations across the 
world such as HMRC, the Scottish Government and the World Trade Organisation to look at a variety 
of policy issues including the impact of changes in trade agreements. A similar modelling approach 
was undertaken to assess the potential impacts on the Scottish economy for the cross-party Scottish 
Parliament Culture, Tourism, Europe and External Affairs Committee3.  

The NI-CGE model provides detailed representation of the Northern Ireland economy and captures 
the interlinkages between the private sector, government and households. 

The model combines economic data provided by the Northern Ireland Statistics and Research Agency 
(NISRA) with a complex system of equations to give an accurate representation of the structure of 
the economy. Economic relationships in the model are based on theory and empirical evidence. This 
provides a framework to model the impact of policy changes on key economic variables.

NI-CGE is a multi-sectoral, dynamic CGE model with an imperfectly competitive labour market. It can 
simulate changes to Northern Ireland policy and capture how this will impact NI, the rest of the UK 
and the rest of the World including the EU. As it is a single region model, it cannot however assess 
the potential impacts on the NI economy from policy changes in the rest of the UK.  The model 
generates estimates of the impact of any economic shocks on aggregate and sectoral level of gross 
output, GDP, employment, unemployment, capital stock and real wages. 

The technical details of the model are set out in Lecca et al. (2013, 2014). 

Whilst this modelling framework is similar to that used as part of the HMG analysis4, it is more limited 
in its scope as it does not seek to capture second order effects arising from lower economic growth 
within the UK, EU and rest of the world, as well as potential changes to migration and fiscal policy 
resulting from Brexit. Nevertheless, it does provide a robust framework from which to assess the 
direct consequence of changes to trade policy with the EU arising from Brexit.
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Assessing the impact of Brexit on the 
Northern Ireland economy
Section 3

5 https://www.economy-ni.gov.uk/publications/eu-exit-and-impacts-northern-irelands-services-trade

To date, there is still uncertainty regarding the future trade relations between Northern Ireland and 
the EU. However, there is agreement that the economic impact of changes in trade for goods will 
mostly come through two main channels: tariff barriers and non-tariff barriers. 

Tariff barriers are set internationally to restrict the flow of goods. If there is no trade deal between the 
UK and the EU, trade between the EU and Northern Ireland will be subject to Most Favoured Nation 
(MFN) tariffs, which implies that the same tariff is applied to all the trading partners. 

Non-tariff barriers (NTB) include the more indirect rules and regulations that can create barriers on 
trade. Non-Tariff barriers are typically driven by custom costs, rules of origin, differences in regulatory 
requirements to enter a market, restricted movement of people and other regulations. 

The combination of tariff and non-tariff barriers depends on the specific nature of the future 
relationship between the EU and the UK. While tariffs are likely to feature more prominently in the 
case of no-deal, non-tariff barriers will result from any Brexit agreement in different magnitudes. For 
this reason, we explore a range of possibilities.

In addition, a study completed by the Department for the Economy5 has been used to inform analysis 
relating to the potential impact of Brexit on the services sector. This study found that the Northern 
Ireland services sector  would be affected in all Brexit scenarios and the ad valorem equivalent 
figures derived within that study have been used as a modelling input for this report.

It needs to be noted that Brexit is a national policy and therefore, in addition to direct impacts, it 
will have impacts on the rest of the UK which will spillover to NI. However, as the model is a single 
region model, these, as well as other EU and potential global impacts resulting from Brexit, will not 
be captured. To illustrate the spillover impact from GB to NI, we test the sensitivity of our results to a 
potential 5% and 10% reduction in sales to GB.
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Scenarios
Section 4

6 https://www.gov.uk/government/news/temporary-tariff-regime-for-no-deal-brexit-published
7 It is recognized that the UK tariff schedule is temporary. However it has been assumed that this applies into the long term for the 
purposes of this analysis.

Given that an agreement between the EU and the UK on future trade relationship has not been 
reached, a range of possible scenarios are explored. In undertaking such modelling, we have had to 
make a number of assumptions on what the various scenarios comprise. This stems, in part, from the 
lack of clarity over the detail of each option so far and the necessity of providing a transparent high-
level overview of often complex legal agreements for the purposes of a computational modelling 
framework. 

We explore three high level scenarios. For illustrative purposes we term them: hard Brexit, indefinite 
backstop, NI Backstop GB FTA/EEA and soft Brexit.

Table 1: Brexit Scenarios

Hard Brexit
All of UK including NI would trade with EU on WTO Terms using EUs MFN tariff schedule.

We also include a sensitivity whereby NI imports would be subject to the UK’s recently 
published “no deal” tariff schedule6.

Indefinite Backstop Only NI follows single market rules, however both NI and GB share same customs territory.

NI (Backstop), GB 
(EEA) Assumes no technological or facilitative solution to the border and that the backstop endures 

indefinitely (in part) to NI, with the GB future partnership with EU based on an EEA agreement 
e.g. Norway or FTA e.g. CETANI (Backstop), GB 

(FTA)

UK (incl. NI) in EEA 
Agreement

This option would be equivalent to having a soft Brexit with customs checks taking place on 
the NI/ROI border

Source: NI Department for Economy

I. Hard Brexit (WTO)

We take this as the default Brexit scenario and would apply if other deals cannot be secured.
In this scenario, NI (and the rest of the UK) trades with the EU under WTO rules, including tariffs. 
This scenario uses the EU’s published MFN tariff schedule as the basis for future trade, however a 
variation is included to take account of the UK Government’s recently published tariff schedule7. 
Note that this does not include the zero tariff policy across the ROI/NI border which is thought to be 
temporary and therefore inappropriate for a long-term analysis.  In summary, this scenario implies 
that trade between Northern Ireland and the EU will be characterised by:

 ■ The presence of MFN tariffs;
 ■  No obligation to apply EU laws, although traded goods would still have to meet EU 

standards;
 ■  Restriction in trade of services with the EU.
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Tariff revenues typically accrue to the central government. However, it could be argued that the 
revenue from tariffs imposed on EU imports will be redistributed at a regional level. To reflect this 
we assume that a) NI receives a share of tariff revenues equivalent to that generated by the NI trade 
flows, b) this is spent by the NI devolved government and is additional to the pre-Brexit spending 
level8. The amount is added to the pre-Brexit NI government spend and distributed across sectors 
according to the baseline proportions. 

II. Backstop

The second scenario is the so-called ‘backstop’ in place for NI. Within the backstop we also explore 
scenarios where there is no solution found to the issue of the land border on the island of Ireland 
and NI and GB have different future trading agreements with the EU. Specifically, we analyse the 
case where NI follows EU rules (customs & single market) while GB is either part of the European 
Economic Area (EEA) or has a Canada style Free Trade Agreement (FTA) with the EU. 

The three different sub-scenarios are summarised below:

1. Indefinite backstop:

 ■ NI follows single market rules ;
 ■ NI and GB & EU share a common customs market for goods;
 ■  Trade frictions between GB-NI due to differences in regulations;
 ■  Restriction in trade of services with the EU.

2. NI  Backstop, GB EEA;

 ■  NI follows single market rules;
 ■  GB is part of the European Economic Area (EEA);
 ■  Customs checks apply in goods trade between GB and NI;
 ■  Restriction in trade services with the EU.

3. NI Backstop, GB FTA;

 ■  NI follows single market rules;
 ■  GB follows a Free Trade Agreement (FTA) with the EU;
 ■  More restrictive trade frictions between GB-NI (customs and single market);
 ■  Restriction in trade services with the EU.

8 Local government expenditure is fixed by default in all simulations. This is to reflect the fact that public expenditure is set at the 
central government level which is exogenous in this model. This assumption can be varied to reflect situations where the regional 
government has devolved fiscal powers such as in the case of Scotland.
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III. Soft Brexit (EEA)
Finally we model a scenario where the entire UK retains a close trading relationship with the EU. We 
call this a ‘soft Brexit’. This scenario is summarised as follows:

 ■  NI and GB are part of the EEA;
 ■  Rules of origin apply;
 ■ Trade of services is marginally impacted due to differences in regulations.

Each of these scenarios imply a different degree of integration with the EU. In addition, the backstop 
scenarios reflect situations where the degree of integration between NI and the EU, and GB and the 
EU varies. In this case, potential friction arises in trade between NI and GB.

Non-Tariff Barriers 
We combine information from the Northern Ireland Statistics and Research Agency (NISRA) on trade 
between NI and the EU with non-tariff barrier estimates between the UK & EU from HMG (2018)9.  A 
summary of non-tariff barriers applied in the study is provided in Table 2. Impacts on trade services 
are based on Services Trade Restrictiveness Indexes (STRI) specifically calculated for NI10.

Table 2: Non-tariff barriers applied in each scenario
NI- EU GB-NI

Hard Brexit 10% 0%
Indefinite backstop 0% 3%
NI (Backstop), GB (EEA) 0% 5%
NI (Backstop), GB (FTA) 0% 8%
Soft Brexit  (EEA) 5% 0%

Source: DfE Analysis

For the backstop scenarios, it is assumed that Northern Ireland essentially remains within the EU 
for goods trade i.e. both customs & single market. Consequently it is assumed that the HMG’s 
analysis relating to potential NTBs between the UK and the EU would apply for trade between GB and 
Northern Ireland as represented by the above NTB estimates. The NTB of 3% relating to the indefinite 
backstop i.e. both NI and GB share the same customs territory, represents the additional cost for 
NI businesses of checks relating to the single market. Furthermore, it is assumed that there are no 
trade restrictions for NI companies selling into GB, as per current UK government policy.

9 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_November_EU_
Exit_-_Long-term_economic_analysis__1_.pdf
10 https://www.economy-ni.gov.uk/publications/eu-exit-and-impacts-northern-irelands-services-trade
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Results
Section 5

The main results from the analysis can be summarised In Table 3 below.

Table 3: Main Results
GDP Exports Real Wage Employment Investment

Hard Brexit (UK Import Tariffs) -3.0% -9.7% -3.6% -1.6% -3.8%
Hard Brexit (MFN Tariffs) -3.3% -11.7% -3.7% -1.7% -3.7%
Indefinite backstop -1.6% - 5.0% -2.3% -1.0% -1.9%
NI (Backstop), GB (EEA) -1.3% -4.0% -1.8% -0.7% -1.6%
NI (Backstop), GB (FTA) -2.7% -8.2% -3.6% -1.6% -3.4%
Soft Brexit  (EEA) -1.1% -3.4% -1.5% -0.6% -1.3%

Source: FAI Analysis

I. Hard Brexit 

Table 4 summarises the long-term impact (after 15 years) of a hard Brexit on Northern Ireland trade 
on key macroeconomic indicators expressed as a percentage change from baseline values, i.e. from 
what they would have been in the absence of Brexit. Impacts appear smaller than other previous 
studies. This reflects the intention of the report to isolate the impact of Brexit scenarios on NI own 
trade only with the EU and GB as well as using more detailed trade data.

Table 4: Hard Brexit scenario: long term % changes relative to baseline
% change

GDP -3.3
Exports -11.7
Real wage -3.7
Employment -1.7
Investment -4.2

Source: FAI Analysis

In summary, after around 15 years:

 ■ Northern Ireland GDP is expected to be around 3.3% lower than it would be otherwise;
 ■ Exports are expected to be 11.8% lower on aggregate;
 ■ Real wages are expected to be 3.7% lower , combined with employment being 1.7% lower; 
 ■ Investment is expected to be 4.2% lower than the baseline position. 
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Chart 1 reports the long-term impact on value added as a percentage change from baseline values 
for various sectors. However, it is useful to look at changes in absolute terms expressed in millions 
of pounds. For this reason, absolute changes for relevant sectors are reported in the text11.  The 
results are driven by a complex combination of factors, including EU-export and import intensity, 
size of the activity, and size of tariffs and non-tariff barriers. 

Chart 1: Hard Brexit. Value added: long term value change relative to baseline 
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Source: FAI Analysis

In summary:

 ■ Sectors with a higher exposure to EU trade experience the greatest contraction from the 
baseline position. The negative impact comes both from the direct reduction in export 
demand and from the increase in cost of imported intermediate inputs used by industries in 
production;

 ■ The most affected sector is food and drink  - GVA is expected to be 14.0% lower than it would 
be in the absence of Brexit which corresponds to a reduction of approximately £225m;

 ■ Agriculture forestry and fishing is the second most affected industry proportionately to its 
baseline value (-12.0%) and the fifth in absolute terms (-£85m);

11 Changes in absolute values are calculated using 2017 data provided by NISRA.
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 ■ Wholesale and retail and financial services are relatively large sectors in the Northern 
Ireland economy. For this reason, although the proportionate reduction in GVA is moderately 
smaller than that in other sectors, in absolute terms GVA is expected to be  £225m and 
£211m lower respectively;

 ■ Mechanical and other manufacturing industry is one of the most exposed to trade and  it 
would be  £130m lower in GVA;

 ■ Public administration, Education and Health experiences a GVA boost of 1.2% (£111m). The 
underlying assumption is that a share of tariff revenues is allocated to NI and spent primarily 
on this sector. This spending is additional to the pre Brexit government expenditure level. 
Without this boost to the economy, it is expected that the overall impact of a hard Brexit on 
GDP would be -3.8%.

It is important to stress that a key underlying assumption in this scenario is that government 
expenditure in NI is fixed to pre-Brexit levels and that tariff revenues are used to increase government 
expenditure. Essentially, this implies that post Brexit public spending is higher than the pre Brexit 
level. Of course, given that Brexit is a UK wide policy, public expenditure is subject to fluctuations in 
tax revenues at national level. Future UK governments may of course choose to change government 
spending (up or down). Of course, should a slowdown follow as a result of Brexit, the UK Government 
may be forced to make fiscal savings in the long-run. 

I (i) Hard Brexit: UK temporary tariff regime for no deal Brexit 
In March 2019 the UK Government announced the introduction of a temporary tariff regime for a no-
deal Brexit to minimise costs to business and consumers12. We use this as a scenario to the default 
hard Brexit by repeating the simulations as in the previous section but applying the tariffs outlined 
by the UK Government13 rather than the EU’s WTO MNF tariffs. 

As expected, this partly mitigates the negative impact of hard Brexit by reducing the increased costs 
for industries and consumers. However, GDP is expected to be 3.0% lower than it would otherwise 
be. This is only 0.3 percentage points higher than the default hard Brexit scenario, mainly for two 
reasons. First, although most import tariffs have been reduced, trade is still limited by non- tariff 
barriers. Second, the tariff revenue allocated to Northern Ireland reduces substantially as the UK 
operates a more liberalised trade policy for UK imports. Consequently, GVA in the public sector 
increases by £29m. 

I (ii) Hard Brexit: Sensitivity Analysis
As the objective of this report is to isolate the impact of Brexit on NI, potential spillover effects from 
the rest of the UK are not captured. As explained in the introduction, Brexit could lead to slower 
growth in the UK economy in the long run – see for example, UK Government (2018)14. This could 
impact NI through a number of channels including inter-regional trade, inter-regional migration, 
wages and regulations. 

Since the focus of this report is trade, we provide a flavour of the impact of reduced NI-GB trade 
simulating an illustrative 5% and 10% reduction in sales to GB. These are additional to the hard 

12 https://www.gov.uk/government/news/temporary-tariff-regime-for-no-deal-brexit-published
13 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785939/Tariff_
Reference_Document_13_March_2019.pdf
14 See www.gov.uk/government/publications/exiting-the-european-union-publications
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Brexit trade shocks in section 5.1. Such simulation would reflect the fact that a smaller UK economy 
will reduce the overall demand for goods and services, including those produced in NI.

Results from simulations show that with a 5% and 10% reduction in sales to GB, NI GVA would be 
4.0% and 4.6% lower respectively. The sectoral distribution of results would be similar to that in 
Chart 1. However, in the 10% case, food and drink GVA could be up to 17.6% lower than it would be 
in the absence of Brexit.

II. Backstop
The baseline simulation for the backstop is the permanent backstop where essentially NI follows EU 
trade rules and remains within the same customs territory as GB and the EU.

II (i) Indefinite backstop
Table 5 summarises the long-term impacts (after 15 years) of ‘indefinite backstop’ on key 
macroeconomic indicators expressed as percentage change from baseline values. 

Table 5: Indefinite backstop scenario: long term % changes relative to baseline
% change

GDP -1.6
Exports -5.0
Real wage -2.3
Employment -1.0
Investment -1.9

Source: FAI Analysis

In summary:

 ■  Northern Ireland GVA is  1.6% lower than what it would have been otherwise;
 ■  Exports are 5.0% lower;
 ■  Real wage is expected to be 2.3% lower  while employment is 1.0% lower;
 ■  Investment is expected to be 1.9% lower than the baseline position.

The impacts are generally smaller than in the hard Brexit scenario. In addition, the results are driven 
by different forces. No tariffs are imposed in this scenario and goods are free to circulate between NI 
and the EU. However, there are some frictions between NI and the rest of the UK, and restrictions are 
applied to services trade with the EU. 

These differences are reflected in the long-term impact on value added reported in Chart 2. 
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Chart 2: Indefinite Backstop.  Value added: long term value change relative to baseline
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Source: FAI Analysis

In summary:

 ■ The impacts are greater on those sectors who trade services or have the greatest exposure 
to trade with GB;

 ■ The most affected sector in proportionate terms is information and communication services 
(-3.3%);

 ■ The most affected sector in absolute terms is financial services, where value added is 
expected to be £117m lower;

 ■ This is followed by mechanical and other manufacturing sectors (-£90m), constructions and 
wholesale and retail (-£65m and -£63m);

 ■ Value added on other services increases by £2m. This is because it is a small industry with 
very little exposure to trade and it benefits from the reduced labour cost as there is less 
demand for labour associated with the lower level of economic output.
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II (i) NI backstop, GB EEA (BEEA) and NI Backstop GB FTA (BFTA)
The impact of these two scenarios are reported in Table 6.

Table 6: Backstop/EEA, Backstop/FTA scenarios: long term % changes relative to baseline
BEEA BFTA

% change % change
GDP -1.3 -2.7
Exports -4.0 -8.2

Real wage -1.8 -3.6
Employment -0.7 -1.6
Investment -1.6 -3.4

Source: FAI Analysis

In summary:

 ■ Impacts are positively related to the level of integration between the GB and EU markets;
 ■ Export are expected to fall more in the FTA case due to higher restrictions in trade services 

and the higher costs of GB imports;
 ■ The reduction in GB to NI trade is higher in the FTA case and this exacerbates the impacts on 

the macroeconomy. 
Chart 3 illustrates value changes in GVA in the case of indefinite backstop, backstop/EEA and 
backstop FTA.
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Chart 3: Comparing backstop scenarios. Value added: long term percentage change relative to baseline 
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In summary:
 ■ Backstop/EEA has a smaller negative impact on services industries, especially on financial 

services; 
 ■ Impacts of backstop/FTA are typically greater than under the other scenarios; 
 ■ In proportionate terms, agriculture and food and drink sectors are the most impacted 

sectors.
 ■ The most impacted sectors in absolute terms are financial services (-£229m), mechanical 

manufacturing and other manufacturing (-£141m) and wholesale and retail (-£108m). 
 ■ Under backstop/FTA financial services experience the greatest contraction in absolute GVA 

terms (£229m).
As Chart 3 illustrates most sectors are negatively affected under each potential backstop scenario. 
However Chart 4 below demonstrates that some sectors are worse off under the backstop than 
compared to a hard Brexit. The bars in Chart 4 represent the difference in percentage points between 
the percentage change in value added under Backstop –GB FTA, and Backstop –GB EEA and Hard 
Brexit with reduced UK import tariffs. 
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Chart 4: Comparing sectoral impacts under the backstop compared to a Hard Brexit with UK import tariffs.
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Although both the agriculture and food and drink sectors will be significantly better off under the 
main backstop scenarios compared to a hard Brexit, this is not the case for all sectors with e.g. 
electrical manufacturing being up to 3% worse off under the backstop. This is due in part to the 
fact that a significant proportion of intermediate inputs for this sector are sourced from GB and will 
be adversely affected if trade frictions arise from either e.g. customs declarations or single market 
checks.

III. Soft Brexit
In this scenario both NI and GB are part of the European Economic Area. Impacts on key macroeconomic 
variables are summarised in Table 7.

Table 7: EEA scenario: long term % changes relative to baseline
% change

GDP -1.1
Exports -3.4

Real wage -1.5
Employment -0.6
Investment -1.3

Source: FAI Analysis
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In summary:

 ■ Impact on GDP is approximately 1/3 of the reduction under the WTO scenario;
 ■ Impacts on exports, wages employment and investment are still negative but smaller than 

any other scenario.

The sectoral distribution of impact is represented in Chart 5. 

Chart 5: Soft Brexit. Value added: long term value change relative to baseline (2013)
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In summary:

 ■ Sectoral impacts are generally smaller than in the other scenarios;
 ■ In proportionate terms, agriculture and food and drinks are the most affected sectors 

(-3.4%), with food and drink being also the second most affected in absolute terms (-£55m);
 ■ The most affected industry in absolute terms is wholesale and retail, with GVA  being -£77m 

lower compared to the baseline;
 ■ Financial services is the third most affected in absolute terms industries (-£57m), followed 

by mechanical and other manufacturing (-47m).
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Conclusions
Section 6

In this report we explore the possible impact of Brexit on the NI economy. While a number of studies 
have analysed the impact of Brexit for the UK as a whole, or apportioned UK results to Northern 
Ireland, this is the first attempt to isolate the impact of potential Brexit scenario on NI’s own trade 
with the EU and GB.

 We employ a computable general equilibrium (CGE) model of NI developed by the Fraser of Allander 
Institute. Since an agreement between the EU and the UK has not been signed, we explore a range 
of scenarios, representing different degrees of integration between NI and EU markets and between 
NI and GB markets. 

Whilst the scenarios we have modelled are illustrative, they provide a useful indication of both the 
scale of any Brexit impacts, and crucially the channels through which any effects will be transferred.

We find that Brexit has negative impacts on the NI economy in all the scenarios. However, the scale 
of the impacts is relatively smaller when compared to previous UK studies (HMT 2016, HMG 2018).  
This is because the use of a single region model has meant we are limited to modelling  the direct 
impact of Brexit on NI’s trade and indirect impacts/spillovers (for example the impact on NI sales to 
GB as a result of Brexit impacting the rest of the UK have not been captured). In addition, it reflects 
specific characteristics of the Northern Ireland economy such as its exposure to trade with the EU 
and its relatively large public sector. The magnitude of the impact varies depending on the specific 
post Brexit trading agreement and on the impact of these on trade intensive sectors. 

In the hard Brexit scenario, both EU MFN tariffs and non-tariff barriers are applied to trade with the 
EU. This would deliver a potential 3.3% reduction in GDP after 15 years compared to the baseline 
position. The most affected sectors are food and drink, manufacturing and agriculture. 

The negative impact of hard Brexit could be partly mitigated if tariffs are reduced as announced by 
the UK Government. In this case, GDP would be 3.0% lower that it would otherwise be. 

However, if Brexit causes a general slowdown of the UK economy (as predicted by most studies at 
the UK level), and this causes a reduction in GB consumption of NI produced goods, the fall in GDP 
could be significantly higher. For instance, if under hard Brexit NI sales to GB falls by 5% or 10%, GDP 
would fall by 4.0% and 4.6% respectively.  

In the case of a backstop, a crucial point is the presence of non-tariff barriers between NI and GB and 
the openness to trade services (services trade are not covered by the provisions of the backstop). 
In the case where NI is in the backstop but GB and NI share a common trade area and frictions arise 
only by the existence of different regulations, GDP is expected to be 1.6% lower than the baseline. 
When GB is part of EEA or of a FTA, GDP is expected to be 1.3% and 2.7% lower respectively.  This 
is because whilst NI would be free to trade goods with the EU, it would see a substantial reduction 
in trade with GB, which is the region’s main trade partner. The distribution of the impacts across 
sectors is quite different from the hard Brexit Scenario, in that in the backstop case most of the 
negative impact would come from reduced trade of most manufactured goods and services, but less 
from food and drinks. 
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In the case of a soft Brexit, GDP is expected to be 1.1% lower than the baseline value. Sector specific 
impacts are on average smaller than in the other scenarios and food and drink, manufacturing and 
wholesale and retail are again the most impacted sectors.

Because our model is a single region model, this analysis only captures the impact of Brexit on NI 
in isolation.  However, Brexit will affect the UK as a whole and negative impact on the rest of the UK 
are likely to exacerbate the impact on the region as pointed out in Roy et al. (2016) and Figus et al. 
(2017) in their analysis for Scotland.

A natural extension to this study is to use a NI-GB interregional model to look at the impact of Brexit 
on the UK as a whole and capture feedback effects between the two regions. This would also offer a 
more accurate framework to look at potential asymmetries between post-Brexit arrangements in NI 
and in the rest of the UK. 
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ANNEXE B 

The UK Withdrawal Agreement – implications of the Ireland and Northern Ireland 
protocol 

Background 

Throughout the negotiations for the UK's withdrawal from the EU, the Irish border 
question occupied most attention with both the EU and the UK Government 
determined to avoid the imposition of a "hard border" on the island of Ireland after the 
implementation period ends. 

Given the UK Government's decision to leave both the Single Market and the Customs 
Union, without specific arrangements being put in place, both customs and regulatory 
checks would be required on goods entering the European Union from the UK 
(including from Northern Ireland to Ireland). 

What has been agreed in the Irish protocol? 

The new Withdrawal Agreement includes a revised Protocol on Ireland/Northern 
Ireland.  The "backstop" aspect has been removed and replaced by substantive 
arrangements for trade in goods between Northern Ireland and the EU which will be 
in place subject to the ongoing consent of the Northern Ireland Assembly.  The consent 
process must first take place four years after the end of the implementation period.  In 
the event that it is not possible to seek the view of the Assembly, the UK Government 
will undertake an alternative process in which consent can be provided by Members 
of the Legislative Assembly, outside the normal structures of the Assembly, with the 
same consequences.  

The new arrangements essentially provide Northern Ireland goods with relatively 
frictionless access to the Single Market compared to the rest of the United Kingdom 
whilst maintaining Northern Ireland's place in the UK's customs territory.  How this 

The current situation on the Irish border 

While both the United Kingdom and Ireland are Member States of the European 
Union there is no trading border between Ireland and Northern Ireland. This is 
because EU membership includes membership of the Single Market for goods, 
services, people and capital and also of the Customs Union. 

Single Market membership means that in addition to providing tariff free access to 
EU markets, a common framework of regulations means companies in countries 
such as the UK, France, Italy or Poland have to abide by common standards - 
whether they trade across the EU or not. Compliance with common rules obviates 
the need for conformity checks at the border. 

In addition, as a result of Customs Union membership, both the UK and Ireland 
operate the common customs tariff which applies to the import of goods into the 
European Union. 
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process will work in practice is set out in the UK Government's explainer for the new 
protocol.  The Protocol sets out that: 

• Northern Ireland remains aligned with the EU on goods (including certain laws
for VAT on goods), and applies EU tariffs in Northern Ireland except for
movements within the single customs territory of the United Kingdom

• The new Protocol provides that Northern Ireland is in the United Kingdom’s
customs territory (Article 4). It makes clear that Northern Ireland may be
included in the United Kingdom’s future trade deals with third countries, and
that Northern Ireland will be included in the United Kingdom’s WTO schedules.

• Article 5 of the Protocol sets out the detail of how the new customs arrangement
will work.  It sets out that no tariffs are payable on goods moving from Great
Britain to Northern Ireland, unless those goods are at risk of moving on into the
EU (in which case they will pay the EU tariff). It similarly sets out that the tariff
on goods coming into Northern Ireland from another country outside the EU
should be the United Kingdom’s tariff, again unless the good is at risk of moving
into the EU.

• Article 5, Paragraph 2 sets out the conditions in which goods are not considered
“at risk of moving into the EU” outlining that it shall be for the Joint Committee
to establish the criteria for considering that a good brought into Northern Ireland
from outside the EU is not at risk of subsequently being moved into the EU.
Article 5, Paragraph 6 sets out that customs duties collected in Northern Ireland
on EU tariffs are retained by the UK and that the UK has the power to reimburse
or waive tariffs on goods brought into Northern Ireland subject to applicable
State Aid rules.

• Article 5 Paragraph 4 establishes a “single regulatory zone on the island of
Ireland”.  This means Northern Ireland will be aligned with specific EU rules
which are outlined in Annex 2 to the Protocol and relate to agri-food products
and manufactured goods.

• Article 6 sets out that nothing shall prevent the United Kingdom from ensuring
unfettered market access for goods moving from Northern Ireland to other parts
of the United Kingdom's internal market.

• Article 7 sets out a range of specific technical requirements connected (largely)
to the regulatory zone.

• Article 8 requires Northern Ireland to maintain alignment on goods with the EU
VAT and excise rules set out in Annex 3. HMRC will continue to be responsible
for the operation and collection of the revenues, which will not be passed on to
the EU.

• Article 9 provides for the continuance of the Single Electricity Market.

• Article 10 limits the application of State Aid rules to cases when aid affects trade
between Northern Ireland and the Union, in areas covered by the Protocol.
State Aid rules will not apply with respect to measures taken by the United
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Kingdom authorities to support the production of and trade in agricultural 
products in Northern Ireland (where these effectively relate to replacing the 
provisions of the Common Agricultural Policy after Brexit). 

The Consent Mechanism 

The differentiated arrangements for Northern Ireland as set out in the Protocol will 
apply automatically from the end of the transition period. 

The Northern Ireland Assembly will be able to vote on whether to continue with the 
arrangements after an initial four-year period. The vote will be a simple majority and 
will not require a majority of unionists and a majority of nationalists. 

If the vote is carried, the arrangements will continue for a further four years. If the vote 
is carried with a majority of both unionists and nationalists (“cross-community support”) 
then the arrangements will be in place for eight years. 

In the event that the vote is not carried, there would be a two-year period where 
existing arrangements would continue. 

Addressing the House of Commons, the Parliamentary Under-Secretary of State for 
Northern Ireland, Robin Walker said 

“The consent mechanism contained in the protocol, for which the Government 
will legislate before the first vote is required in 2024, operates on the basis of a 
majority of democratically elected representatives in Northern Ireland being able 
to continue or end alignment with EU law. I am certain that this is the right 
mechanism. The right position in principle is not to hand a veto to any one party—
not to Brussels, not to Dublin and not to any one party or community in Northern 
Ireland. That is what our consent mechanism does. I therefore urge the right hon. 
Gentleman to withdraw his amendments and back this arrangement.”1 

What does the new Protocol mean in practice? 

In practice, the new Protocol on Ireland and Northern Ireland ensures there will be no 
checks or infrastructure on the Ireland and Northern Ireland border.  However, as Dr 
Katy Hayward has argued, the checks will need to take place somewhere else, in this 
case between Great Britain and Northern Ireland: 

“What Brexit will mean for Northern Ireland will be very different to what it means 
for the rest of the UK. This is because of the EU’s willingness to breach two of its 
red lines in this protocol in light of the exceptional position of Northern Ireland. 

First, it sets out terms for the future relationship (vis-à-vis Northern Ireland) prior 
to the UK’s exit, and, secondly, it shows flexibility (to the point of potential risk) 
in applying the rules of its single market. 

And so there will be no need for checks and controls for customs or product 
standards at the Irish land border, and thus no need for new physical 

1 http://bit.ly/2QAkEYY 
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infrastructure, procedures or resources for the movement of goods across the 
border. 

But, as has long been pointed out, there has to be a border somewhere. And this 
deal has included a rather poor attempt at an optical illusion: Northern Ireland is 
firmly in the UK’s customs territory…. But, whoah!, it is actually painted head to 
toe in the Union Customs Code, and so under the aegis of the EU. 

For all the wordplay and platitudes and fudge and downright fabrication, what the 
protocol means for Northern Ireland will be seen at its borders. 

The new political declaration on the future UK/EU relationship recognises that 
the UK and the EU will be separate markets and distinct legal orders, and this 
means procedures and checks when moving goods across borders. 

Northern Ireland will be a strange half-way house, where controls on goods 
moving within the UK but across the Irish Sea may well now come into play – for 
all the good intentions on minimising such controls.”2 

Dr Hayward also touches on the political and social impact of having a border, whether 
between Ireland Northern Ireland or in the Irish Sea: 

“What people in the Irish border region know, from bitter recent experience, is 
that a border has both practical and symbolic significance. 

And if there is increased friction when moving across it, there can be knock-on 
effects far beyond the immediate practicalities. Not to put too fine a point on it: 
borders are enormously significant in Northern Ireland.”3 

Are the provisions of the Protocol deliverable in the timescale available? 

The two key questions arising from the Protocol on Ireland and Northern Ireland are 
whether what has been agreed is deliverable from both a practical and political point 
of view and whether the timescales to deliver are realistic. 

The EU/UK Joint Committee (Article 164) which will be established as a result of the 
Withdrawal Agreement is tasked with reaching a number of decisions with regards to 
the operation of the Ireland and Northern Ireland Protocol.  Its decisions will be 
informed by the work of the Specialised Committee on issues related to the 
implementation of the Protocol on Ireland and Northern Ireland (Article 165).  Clause 
34 of the UK Government’s European Union (Withdrawal Agreement) Bill stipulates 
that only a UK Government Minister can exercise the functions in relation to the Joint 
Committee on behalf of the UK.  There is no reference to any role for a Minister from 
a Devolved Administration in relation to the functions of the Joint Committee or the 
specialised committee on the Protocol.  During debate on the Withdrawal Agreement 
Bill in the House of Commons, the Democratic Unionist Party MP, Sir Jeffrey 
Donaldson MP said: 

2 https://ukandeu.ac.uk/the-irish-border-and-the-brexit-deal/ 
3 https://ukandeu.ac.uk/the-irish-border-and-the-brexit-deal/ 
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“it is important that Northern Ireland is represented on the proposed Joint 
Committee on the Northern Ireland protocol so that we have a direct input into 
how the arrangements are enacted.”4 

In response to Sir Jeffrey Donaldson MP, the Parliamentary Under-Secretary of State 
for Northern Ireland, Robin Walker said: 

“the UK Government will be ready to consider commitments concerning the 
Executive’s role in future discussions with the European Union and to engage 
with them as we safeguard Northern Ireland’s integral place in the UK.”5 

Professor David Phinnemore has written a blog for the UK in a Changing Europe 
examining the key questions facing the Joint Committee.  Professor Phinnemore 
outlined the following challenges for the Joint Committee ahead of the Protocol coming 
into force at the end of the transition period (probably on 1 January 2021): 

• Firstly, in relation to customs and free movement of goods, determining which
goods entering Northern Ireland from non-EU countries and Great Britain are
‘at risk’ of being moved on into the EU market. Such goods will be subject to
applicable EU tariffs, quotas and other controls.

• In relation to fishing, the conditions under which fish and ‘other aquaculture
products’ can enter the EU’s customs territory, which for the purposes of the
Protocol includes Northern Ireland.  At question here is not fish and other
aquaculture products from the rest of the UK or third countries but those
‘brought into’ the EU customs territory by ‘vessels flying the flag of the United
Kingdom and having their port of registration in Northern Ireland’.  The Joint
Committee must decide, in the absence of a comprehensive UK-EU agreement
on fish, which fish and other aquaculture products landed in Northern Ireland
by vessels registered in Northern Ireland are to be exempt from EU customs
duties after transition.

• The Joint Committee must agree the level of permissible agricultural subsidies
the UK can make available to producers in Northern Ireland.

• A fourth set of decisions relates to the implementation of the protocol in the UK
and the ‘practical working arrangements’ for EU officials in that process.
Formally, responsibility for implementation rests with the UK government.
However, EU representatives have the right to ‘be present during any of the
activities’ UK authorities undertake to apply the provisions of EU law required
by the protocol and the protocol’s customs and other provisions regarding the
free movement of goods.

In evidence to the Finance and Constitution Committee on the Withdrawal Agreement 
Bill, the Cabinet Secretary for Government Business and Constitutional Relations 
discussed the provisions of the Protocol on Ireland and Northern Ireland telling the 
Committee: 

4 http://bit.ly/2QSLvOQ 
5 http://bit.ly/37PnG1i  
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“If you look at the situation with Northern Ireland, it is unclear what will happen in 
terms of trading relationships, requirements for paperwork and how the system 
will operate… 

…The confusion on the issue remains. When I was in Stranraer in early 
December, considerable concerns were expressed to me about what it would 
mean for Cairnryan. However, we do not know—nobody presently knows.”6 

Given the provisions of the Protocol need to be in place by the end of 2020 (in the 
event the transition period is not extended – as is foreseen in the European Union 
(Withdrawal Agreement) Bill – a further question relates to whether the required 
provisions will be deliverable in the timescales available.   

Could the future relationship supersede the Protocol? 

The new Protocol provides a set of arrangements to address the Ireland and Northern 
Ireland border and come into place immediately the transition period ends.  However, 
Article 13 of the Protocol which refers to common provisions includes a statement on 
whether the Protocol itself could be superseded by arrangements contained in the 
future EU-UK relationship: 

“Any subsequent agreement between the Union and the United Kingdom shall 
indicate the parts of this Protocol which it supersedes. Once a subsequent 
agreement between the Union and the United Kingdom becomes applicable after 
the entry into force of the Withdrawal Agreement, this Protocol shall then, from 
the date of application of such subsequent agreement and in accordance with 
the provisions of that agreement setting out the effect of that agreement on this 
Protocol, not apply or shall cease to apply, as the case may be, in whole or in 
part.”7 

What checks might need to take place between GB and Northern Ireland? 

When the UK leaves the EU, it has already been confirmed that the Common Travel 
Area will continue to operate between the UK and Ireland.  This means that people will 
be able to continue to move freely across the Ireland and Northern Ireland border. 

However, as discussed above, the UK’s decision to leave the Single Market and 
Customs Union means there will need to be checks on goods entering the EU’s Single 
Market and Customs Union.  As a result of the Withdrawal Agreement, these checks 
will likely be conducted between Great Britain and Northern Ireland. 

Whilst the way in which the new arrangements will operate is yet to be determined; 
the following checks may be necessary: 

• Customs checks (along with requirements for businesses to fill in customs
declaration forms)

6 http://parliament.scot/parliamentarybusiness/report.aspx?r=12447 
7

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/84
0230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf  
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• EU standards compliance checks

• Phytosanitary checks

Checks already exist between Scotland and Northern Ireland, for example on animal 
exports to protect animal health between the islands of Britain and Ireland, however, 
the end of regulatory alignment would be likely to lead to further checks for goods like 
agri-food. 

It is not clear whether checks will take place in in Northern Ireland on goods that have 
come from Great Britain, or indeed whether those checks could be conducted in Great 
Britain before being transported to Northern Ireland.  It is also not clear who will 
conduct the checks, for instance, whether the EU will wish a role in conducting the 
checks. In December last year, the BBC reported that the shipping industry was 
“drawing up plans for EU border checks in Britain for trade bound for Northern Ireland”.  
The article suggested that: 

“The BBC has learned that freight could be diverted through ports with space for 
inspections such as Liverpool and Stranraer, despite the government denying 
checks will be necessary. 

Customs staff at the relevant ports could include EU representatives, under the 
details of the new withdrawal deal.” 

In addition, it is unclear whether the UK Government will choose to conduct checks on 
goods coming into Great Britain from Northern Ireland though Government Ministers 
have committed to ensuring that Northern Ireland based businesses will continue to 
have “unfettered access” to the Great Britain market8.   

Economic impact of the Protocol? 

The Fraser of Allander Institute at the University of Strathclyde has produced 
economic modelling examining the impact of different Brexit scenarios on the Northern 
Ireland economy.  One of the scenarios modelled involved Northern Ireland (but not 
the rest of the UK) following Single Market rules whilst remaining in the UK’s customs 
territory.  This scenario most closely matches the proposals outlined in the Withdrawal 
Agreement’s Protocol on Ireland and Northern Ireland. 

According to the modelling where Northern Ireland maintains regulatory alignment with 
the Single Market whilst the UK concludes a Free Trade Agreement with the EU, the 
impact on the Northern Ireland economy will be: 

• A fall in GDP of 2.7%

• A fall in exports of 8.2%

• A fall in real wages of 3.6%

• A fall in employment of 1.6%

8 http://bit.ly/39P3rTk 
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• A fall in investment of 3.4%

It is important to note that these projections are long term % changes relative to a 
baseline of where the economy would otherwise be9.  The modelling also suggests 
that the Northern Ireland only arrangements alongside a UK free trade agreement with 
the EU would be the most economically damaging outcome for the Northern Ireland 
economy.  The report states that this is because “whilst NI would be free to trade goods 
with the EU, it would see a substantial reduction in trade with GB, which is the region’s 
main trade partner”.  In particular: 

• In proportionate terms, agriculture and food and drink sectors are the most
impacted sectors.

• The most impacted sectors in absolute terms are financial services (-£229m),
mechanical manufacturing and other manufacturing (-£141m) and wholesale
and retail (-£108m).

• Under backstop/FTA financial services experience the greatest contraction in
absolute GVA terms (£229m).

The economic modelling from the Fraser of Allander suggests that the proposal set 
out in the Protocol on Ireland and Northern Ireland is likely to be the most economically 
damaging for the Northern Ireland economy of the different options considered. 

On 30 October 2019, the Scottish Government published an assessment of the 
revised EU withdrawal agreement and political declaration.  The assessment included 
analysis of the economic impact of the new agreement for the Scottish economy.  The 
Scottish Government concluded that: 

• Scotland's GDP would be around 6.1% (£9 billion) lower than if the UK stayed
in the EU, equivalent to £1,600 per person in Scotland than if the UK remained
in the EU (by 2030, modelled as Free Trade Agreement).

• More border checks and regulatory requirements for goods will be inevitable
outside single market and customs union, and service exports will be
substantially restricted – it does not directly address the need for border checks
between Scotland and Northern Ireland.

• Limitations to service suppliers' ability to operate cross border, meaning export
of services will be severely hindered

On the proposals contained in the Ireland and Northern Ireland Protocol, the Scottish 
Government wrote: 

“The backstop “insurance policy” to maintain an invisible border on the island of 
Ireland has been replaced by an upfront differentiated deal that gives Northern 
Ireland greater access to the Single Market than the rest of the UK. 

9

https://strathprints.strath.ac.uk/70696/1/FAI_2019_The_direct_long_term_trade_impacts_of_EU_exit_
scenarios_on_northern_ireland.pdf  
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Scotland will therefore not only lose the benefits of EU, Single Market and 
Customs Union membership, but will also be at a competitive disadvantage in 
relation to Northern Ireland.”10 

Iain McIver 
SPICe Research 

10 https://www.gov.scot/publications/scotlands-place-europe-assessment-revised-withdrawal-
agreement-political-declaration/pages/7/  
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